Water Law Review
Volume 3

Issue 2

Article 36

1-1-2000

Municipal Subdist., N. Colo. Water Conservancy Dist. v. OXY USA,
Inc., 990 P.2d 701 (Colo. 1999)
Chip Cutler

Follow this and additional works at: https://digitalcommons.du.edu/wlr

Custom Citation
Chip Cutler, Court Report, Municipal Subdist., N. Colo. Water Conservancy Dist. v. OXY USA, Inc., 990 P.2d
701 (Colo. 1999), 3 U. Denv. Water L. Rev. 450 (2000).

This Court Report is brought to you for free and open access by the University of Denver Sturm College of Law at
Digital Commons @ DU. It has been accepted for inclusion in Water Law Review by an authorized editor of Digital
Commons @ DU. For more information, please contact jennifer.cox@du.edu,dig-commons@du.edu.

WATER LA W REVIEW

Volume 3

categorically exempt from CEQA. Consequently, the court affirmed the
trial court's decision in favor of the coalition. In addition, the coalition
received costs for the appeal.
Kirk Waible

COLORADO
Municipal Subdist., N. Colo. Water Conservancy Dist. v. OXY USA,
Inc., 990 P.2d 701 (Colo. 1999) (holding Colorado's can and will and
anti-speculation doctrines, in addition to the reasonable diligence
requirement, apply to hexennial reviews of conditional water right
applications).
OXY USA, Inc. ("OXY") filed a hexennial review application in 1995
to maintain its conditional water rights in Garfield County. The Municipal
Subdistrict, Northern Colorado Water Conservancy District ("Subdistrict")
objected, arguing that OXY had failed to diligently develop its conditional
rights, thus, had abandoned those rights. The water court found that OXY
had met the reasonable diligence requirement necessary to maintain its
conditional rights. The Subdistrict appealed. The Colorado Supreme
Court affirmed the water court's decision.
OXY owned over ten thousand acres of land in Garfield County that
contained large oil shale reserves. OXY held a conditional water right
decree for the future extraction of oil shale.
OXY obtained these
conditional rights when it purchased Cities Service Company. Cities
Service Company initiated the conditional rights in 1951 and 1966,
obtaining a decree in 1970. The extraction of oil shale at the time of this
decision was economically infeasible due to low oil prices.
To meet the reasonable diligence requirement, OXY asserted that it
spent $5,052,235.00 on its oil shale project during the prior six years. The
costs included money spent drilling four natural gas wells, performing
technological and economic feasibility studies, soliciting financial partners,
participating in multiple Colorado River Projects and related resource
extraction associations, and gathering water supply data. OXY incurred
other expenses, such as paying salaries, engineering fees, legal fees, and
litigation costs to protect its water rights. In light of this evidence, the
water court found that OXY was able to show that it was diligently
developing its conditional water rights to eventual maturity.
Applying its recent Municipal Subdistrict, Northern Colorado
Conservancy District v. Chevron Shale Oil Co. standard which allowed
water courts to make ad hoc factual findings based on project specific
factors surrounding the development of an appropriation in diligence
proceedings, the Colorado Supreme Court affirmed the water court's
decree. The court held that it was proper for the water court to weigh all
relevant evidence, including economic conditions beyond the applicant's
control, in hexennial reviews for reasonable diligence. The court said that
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economic infeasibility alone did not defeat a diligence finding.
The Subdistrict argued that the court was required to analyze OXY's
application in light of Colorado's can and will test and anti-speculation
doctrine. OXY argued that the can and will standard applied only to the
granting of initial conditional decrees. The court found that both the can
and will and anti-speculation requirements should apply to hexennial
diligence proceedings.
The court stated that the very nature of conditional water rights
required application of these two doctrines. The can and will test required
the applicant to show a substantial probability that the intended
appropriation can and will reach fruition. The court found that analysis of
current economic conditions beyond the applicant's control was a part of
this test. OXY successfully met the can and will standard by proving it
possessed the technology necessary to make the project feasible.
Similarly, the court stated that the anti-speculation doctrine applied in
diligence proceedings because a conditional right, or some portion of that
right, might become speculative over time. The court found that OXY met
its anti-speculation burden by showing a steady effort to complete the
appropriation through investment and litigation, evidencing its intention to
pursue the project to completion in the future.
The court also upheld the water court's imposition of sanctions against
OXY for impeding the discovery process.
The Subdistrict sought
information during pre-trial discovery regarding OXY's future plans for its
oil shale project. OXY's appointed representative did not know enough to
provide adequate information. The water court found this frustrated the
Subdistrict's legitimate discovery attempts and ordered OXY to pay the
Subdistrict's related attorney fees and expenses.
The court also found that the water court had committed an error when
it took judicial notice of the testimony of OXY's appointed representative.
However, because the error was not central to the issue of OXY's adequate
diligence, and OXY was able to present other evidence that it was
diligently pursuing its conditional rights, it was not reversible error.
Chip Cutler
Santa Fe Trail Ranches Property Owners Ass'n v. Simpson, 990 P.2d
46 (Colo. 1999) (holding that an undecreed change of use could not
establish historic use).
In this case, the Colorado Supreme Court addressed whether diversions
not used for decreed uses established historic consumptive use in a change
of use proceeding if the water commissioner was aware of the diversions
and did not order their discontinuance or curtailment and no other users
had complained of injury. The court held that they may not.
Santa Fe Ranches sought to change the use of two water rights
appropriated by Colorado Fuel & Iron Company ("CF & I"). CF & I
obtained the water rights at issue in the late nineteenth century for

